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1. Introduction: Path dependent and in transition 

From an institutionalist perspective, the German system of labour relations can be considered as path dependent and strongly institutionalized. This seems to be true for the former Federal Republic of Germany, where the Works Constitution Act (Betriebsverfassungsgesetz) of 1951/1972 (which is sometimes also referred to in English as the Labour/Management Relations Act) is a pillar of Germany's co-determination system (Mitbestimmung). The reform of the Works Constitution Act in 2001 intended to strengthen the country's works councils by bringing them more into line with present-day industrial realities. The changes, which had faced opposition from employers at various stages, have been largely welcomed by the unions. Contrary to the EU Directive 2002/14, there was a lot of discursive action and polemic during the legislative process. This paper will give an overview on how the German system works and provides some examples from the chemical industry. The practical examples will focus on restructuring, showing the demands and risks of a dynamic economy. 

1.1.1 Roots and development

In the post-war period the German model of Industrial Relations was considered as an extraordinary stable system, in which industrial conflicts were equalised by an elaborated, compromise oriented negotiation architecture and a high acceptance of consultation and co-determination by trade unions and employees (Dore 1996; Ferner/Hyman 1998). Recent changes in the German economy and state – unification, tertiarisation, globalisation etc - affect the company-based organisation of work and quality of representation. Institutionalisation of Collective Bargaining and work level representation is in change. The analysis of these changes in the system of industrial relations presented in this paper can be summarised as hybrid (Schmierl 2003, 2004). 

1.1.2 German Characteristics: Dualistic System of representation

The main characteristic of German industrial relations is its dualistic structure. Germany is classified as a dualistic system, because its basis is essentially statutory, employee representation is organised around two bodies, one being a trade union body and the other being elected. These bodies make up the two poles of employee representation, but the way in which they intervene differs. The trade union negotiates, whereas the elected representative body is informed and consulted. Elected representatives are (unionised or not unionised) employees in Germany, but also in Austria, Spain and the Netherlands (Schömann et. al. 2006: 18).

Works Councils

Regarding information and consultation, German works councils are the main institution for representation at the workplace. “As the form of institutionalized representation of interests for employees within a establishment, the works council is an organ of the works constitution. It serves the establishment and the workforce. The means it has at its disposal for fulfilling this function are its rights of participation, i.e. the information , consultation and co-determination rights of the works council as laid down in the Works Constitution Act. It is empowered to conclude works agreements on establishment level  and is authorized to institute legal actions by way of a court order if its rights are disregarded.” But it has no right to conduct collective bargaining which is done by the trade unions.
EWC

In a number of companies which operate with establishments or subsidiaries in various EC Member States, special "works councils" have been set up for the purpose of voicing the interests of employees in all their establishments throughout the Community. These bodies do not, however, have institutional backing comparable to that of the German-style works council, nor corresponding rights.
Trade Unions: One major union confederation and sharp divide

The other part of the workers representation are trade unions. The union density is about 20 % with around 8 million workers unionized, this figure includes more than 1 Million public servants and some minor trade unions. The major trade union confederation is the DGB (Deutscher Gewerkschaftsbund) which has 8 affiliated unions (6,6 Millions members affiliated). Within DGB the largest unions are IG Metall (Metallworkers Union – 2, 4 Millions) and Ver.di (public and private sector workers – with around 2,3 Millions) followed by IG BCE (chemical industry focussed, around 750.000 Members). 

Trade Unions are facing a sharp divide between East and West Germany and also between big corporations and small and medium enterprises. Related to gender, there is a significant difference between male and female membership, two thirds of union members are men, while just one third are women.

Unions are still important

Nethertheless, declining memberships and white spots concerning collective bargaining, trade unions are still powerful. They do have the monopoly to negotiate collective agreements. Related to this function, only trade unions do have the right for industrial action. Almost every employee benefits from collective bargaining agreements regardless of trade union affiliation. Usually a trade union representative is a member of the supervisory board of the enterprise. 
2. Information and consultation rights before and after the EU Directive 2002/14

As above mentioned, one of the pillars of the German system of industrial relations is the Works Constitution Act, for almost 60 years there is representation and participation at the workplace. This kind of worker’s participation is embedded into a variety of labour laws and regulations.

2.1 Introduction: origin and key concepts 

2.1.1 Duality, centrality and juridification as basic institutions of the German industrial relations

The German industrial relations system is a highly intermeshed system of three interlocking institutions : a dual structure of a representation of interests, a strong centralisation and a high degree of “juridification” (see Dore 1996; Müller-Jentsch 2002)

In the post-war period, instruments were implanted which give precedence to compromise over open industrial conflict - the collective bargaining autonomy, obligation to maintain peace in the interim between collective bargaining rounds, the instrument of arbitration and mediation boards or bans on wildcat and political strikes.

2.1.2 Dual structure for the representation of interests

The basic institution of the dual structure for the representation of interests is characterised by two separate arenas for conflicts of interest between capital and labour : works council at the establishment level and union representation negotiating collective agreements. 

Already in 1952 the Works Constitution Act was adopted. Besides the trade unions the German legislators wanted that works councils could be elected in all establishments with more than 5 employees.

Whereas the basic outlines of collective and wage agreements are set down in collective contracts for sector-based and regionally defined economic sectors between the unions and employers’ associations, it is the works councils and management on establishment-level who are responsible for adapting the collective agreements to the establishment-level specifics.

2.1.3 Centrality
Centrality has been the second basic institution. Negotiation of collective agreements takes place between employer’s associations and trade unions. Usually within one sector and region there is just one collective agreement. Both parties got a legal recognition as collective bargaining parties. Centrality is in process, the coverage of general collective agreements is declining and exemptions are getting more regular (Stelzl 2003, Brandl 2006).

2.1.4  Juridification
A third basic institution of the German system is “juridification”. As described,  the legislative and legal foundation are laid down in the Collective Agreement Act, the Works Constitution Act and in other standards of labour law. So works councils possess legally guaranteed rights of information, consultation and co-determination. 

2.1.5 Industrial/labour relations at company level

Concerning information and consultation, industrial relations at company level are characterised by a duality, i.e. at the workplace employees are represented by works councils while trade unionist and works council members are at the supervisory board.  This means representation takes place together with trade union and works councils.

Election procedures are regulated in detail in the Works Constitution Act (e.g., when and where works councils are to be elected, with how many members and for what term; when the election can be declared valid; what is to be done in the event of any dispute in connection with the nomination, the election or its results). Works councils are elected for a term of four years. The number of works council members depends on the number of employees. Employees who have been employed by the employer for a period of at least six months may be elected as works council members. Persons exercising employers’ rights, close relatives of employers or of the employer’s executive officer and members of the election committee may not be elected members of a works council. The employer shall cover the justified and necessary costs of election and operation of the works council, the extent of which shall be determined jointly by the employer and the works council.

2.1.6 Changes within the System

Referring to Müller-Jentsch 2002; Brandl 2006 the system of industrial relations is facing serious changes. Collective actors – as trade unions and employers associations – are under pressure. 

These changes coincide with major shifts in the significance and degree to which corporatist collective actors can enter into binding agreements. The level of union organisation, nearly 42% in 1951, declined nearly continuously to approximately 20% by 2007. This weakening of trade unions matches a corresponding decline in membership in employers’ associations. The federation of employers’ associations in the metalworking industry, for instance, counted about 58% of all companies in the sector among its members in 1980. This quota dropped linearly to 32% in 1998. In East Germany it is far lower (at 16% in 1998).

Declining membership in the political bodies representing employers has led to a loss in pressure within the associations to sign collectively binding agreements. Catchwords here are collective agreement flight, abstinence and evasion. Fewer than half of all German companies are bound by collective agreements : 52 % of West German companies and almost three quarters of East German companies are not subject to any binding collective agreement.

In addition, there is a visible trend towards company-level collective agreements that apply to only one company. Generally applicable collective agreements signed by employers’ associations for entire sectors are steadily losing importance : Only a quarter of all collective agreements negotiated in 1981 were signed at the company level ; this quota increased steadily, reaching 38% by 1999.

Alongside these quantitative shifts, extensive qualitative changes can also be observed in the uniformity and general applicability of collective agreements. Until the 1990s, collective agreements with uniform standards were equally binding for all companies in the collective bargaining area. Now, all agreements permit the companies to deviate from the uniform and binding standards in specific points and under certain circumstances - e.g. via hardship clauses or via exemption clauses from working time regulations (e.g. through “working time corridors” or long-term working time extensions), (Stelzl 2003). 

One of the crucial points for the understanding of the current logic of transition can be found in the economic shift from industrial sectors to the (tertiary) services sector. In these sectors  the general decline in works council coverage in the whole economy coincides with the sector-specific, traditionally low coverage and absence of collective agreements. At the same time white collar workers in these sectors are creating new forms of (individually based) interest representation, empowering new actors and establishing new bargaining models (Schmierl 2004). Another crucial point is the unification of both Germanies, in consequence the institutions of interest representations couldn’t be easily transferred into East Germany.

The dual representation structure and the juridification have proven their worth in traditional economic sectors and can still be regarded as the centre of gravity of the German system of industrial relations. But for these basic institutions, too, dissolution trends are undeniable (Schmierl 2004).

2.2 The definition of information, consultation and participation rights

Nevertheless, there is a solid legal basis for information, consultation and participation of employees. As mentioned before the third basic institution of the German system is “juridification”. The legislative and legal foundation is in the Collective Agreement Act, the Works Constitution Act and in other standards of labour law.

2.2.1 Information rights 

According to the Works Constitution Act (Betriebsverfassungsgesetz = BetrVG) §§ 80 Abs. 2, 90 Abs. 2 Satz 1, 106 Abs. 2, 111 Abs. 1 foresee that the information should take place in due time and in a comprehensive manner (Schönmann et al 2006:  27).

EU-comparable examples for the participation right on information can be found in several sections oft the “Works Constitution Act”, e. g. in section 80 II (general duties): “ The employers shall supply comprehensive information to the works council in good time to enable it to execute its duties under this act. The works council shall, if it so requests, be granted access at any time to any documentation it may require for the execution of its duties;.or in section 90 I, 92 I 1, 99 I, 106, 110, 111 BetrVG.

Difficulties and legal procedures

If data or information are lacking, not provided at all or not provided in good time, the works council may apply to the labour court in accordance to the “labour court law” (Arbeitsgerichtsgesetz). For this a severe offence (rejection) by the employer is not necessary (as in section 23 III BetrVG).

2.2.2 Consultation rights

EU-comparable examples for the participation right on consultation you will find in section 90 II, 92 I 2, 92 a II 1, 96 I 2, 97 I, 111 BetrVG/WCA

General:

§ 80 sec.2 WCA

Special consultation rights:

§§ 90 sec. 1, 92 sec. 1, 99 sec. 1, 100 sec. 2, 102 sec. 1, 105, 106 sec. 2, 108 sec. 3 and 5, 111 WCA

Examples

§ 90 sec. 2 WCA:

The employer has to „discuss with“ the works council.

§ 92 sec. 1 WCA:ct 

The works council can make „proposals“ to the employer.

§92a sec. 1 WCA:

The works council can make proposals regarding promotion of employment

§102 WCA:

The works council have to be „consulted“ before dismissals; the works council may raise an objection

Dismissals without consulting the works council are not valid.

2.3 The legislative and collectively-agreed source behind information and consultation rights

As described in section 2.2., the main source is the Works Constitution Act from 1952, 1972 and 2001, at a glance you will find the main legislative sources for information and consultation in a chronological manner (Page 2006: 6).
1952 “Works Constitution Act” (Betriebsverfassungsgesetz)

• Private sector companies 

• Established co-determination at establishment level through the works council

• 1/3 representation of employees on the supervisory boards of large &medium sized companies

1956 “Supplementary Co-determination Act” (Mitbestimmungsergänzungsgesetz)

• Extended the scope of the 1951 Act to include companies exercising control over undertakings covered by the 1951 Act

1965 “Federal Staff Representation Act”& "Land Staff Representation Acts”

(Personalvertretungsgesetz (Bund/Länder))

• Public sector

• Co-determination at establishment level

1972 “Works Constitution Act” (Betriebsverfassungsgesetz)

• Repeals Works Constitution Act of 1952 except for §§ 76 et seq..(supervisory boards)

• Expanded co-determination at establishment level

1974 “Federal Staff Representation Act” (Personalvertretungsgesetz)

• Revised act of 1965

• Expanded co-determination at  establishment level in public sector
1976 “Co-determination Act” (Mitbestimmungsgesetz)

• Co-determination at establishment or group level where there are a rule 2000+employees

• Inclusion of managerial employees – 1 employees’ seat in supervisory board
2001 Amendment of the “Works Constitution Act”

2004 Amendment “Third Part Act” (Drittelbeteiligungsgesetz)

•Amendment of the §§ of the 1952 Works Constitution Act referring Supervisory-Board-Membership
It is important to understand that under German labour law there is no collective bargaining by the trade unions in terms of (national) rights of information and consultation. The rights of information and consultation are not set up by collective agreement, because they are properly described by law in the “Works Constitution Act”. There is a separation between the responsibility of the trade unions and the works councils; only the works councils are  entitled to the right of information and consultation (responsible by law for all the employees in the Establishment). On the other hand WC does not have the right to initiate industrial action. The right to initiate industrial action lays exclusively with the trade unions and is regulated in the Collective Bargaining Act (Tarifvertragsgesetz).
2.4 The role of employees’ representatives

The duality of representation is best expressed through
a) the right to negotiate national agreements and to take industrial action lays entirely with the trade unions whereas 

b) the works councils are by law entitled to information and consultation. In case of employers violating against these rights the works council can take legal action against the employer.
2.4.1 Establishment of the Works Council (WC)

WCs may be elected in companies with more than 5 employees. The initiative for setting one up lies with the employees of the establishment, although they may be supported by a trade union. An electoral committee, consisting of employees who are eligible to vote is responsible for the organisation of the secret ballot of all employees over the age of 18. Employees who have been employed at the establishment for more than 6 months may stand for election. The term of office for WC members is 4 years. Managerial employees, that is employees who perform typical entrepreneurial functions with scope for decision making, are exempted from the provisions of the Works Constitution Act and are therefore not eligible to vote.

2.4.2. Organisation of the Works Council

The WC elects a chairperson and vice-chairperson from amongst itsmembers. The WC may adopt rules of  procedure and if the body consists of more than 9 members a works committee must be formed from within its ranks. The function of the works committee is to deal with the day-to-day business of the WC, such as preparing meetings with the employer, but it may also take on other tasks. Works council meetings normally take place during working hours. The employer may only attend if specifically invited. 

Trade Unions role

The initiative for setting up a WC lies with the employees of the company, but it might be supported by a trade union. If elected and a quarter of the works council members agree then delegates from the trade union represented in the company can be invited to attend the meetings but in an advisory capacity only.

2.4.3 Protection of works council members and limitations

Members of the works council are paid their normal remuneration for time spent undertaking WC business. They may not be discriminated against or privileged on account of their status as WC members (Rebecca Page 2006:12). In terms of dismissals they hardly can be dismissed.

Confidential information – the requirement of confidentiality – see limitations.
2.5 The positions of the social partners (workers’ and employers’ representatives) regarding information and consultation rights 

The positions of the social partners (workers’ and employers’ representatives) regarding information and consultation rights are different. In the recent years, we are facing shifts, but no total change of paradigm. For example Martin Rogowski former president of the Federation of German Industries (BDI) stated he would like to burn the Workers Constitution Act, but such statements are rare and until now not common sense within the Industry and Employer’s Associations. Trade Unions on the other hand are demanding more information and consultation rights. Generally speaking, there is a certain consent on the status quo.

2.6 The conditions of applicability of information and consultation rights

One major question is the coverage of employees representatives at the workplace. To execute information and consultation rights it demands a vis-à-vis to the management. This is the case for 

around 11 % of  all German  companies, representing 46 % of the employees.  Co-determination can be found within traditional industries, metal, energy, chemical and pharmaceutical industries, public service, printing, transport. Huge gaps of representation can be identified within service industry, like security, cleaning, gastronomy. 

Due to some other research we know about the existence of non-formal workers representation, this means a kind of participation, but not a WC as the law requires (Ellguth IAB-Betriebspanel 2007, Pries et al 2006).

Only within the so called new economy – Information and Communication Technologies-  new experiences with some alternative kind of workplace representation could be gained. Those models are attractive to high qualified people with a certain resistance against trade unions.

2.7 The contents and the situations for which is foreseen the exercise of information rights

The German “Works Constitution Act” (Betriebsverfassungsgesetz = BetrVG) contains information rights in comparison with the EU directive on information and consultation:

EU: Art. 4 II lit. a =
Section 106 BetrVG (economic committee)




(but only in companies with more than 100 permanent employees)

EU: Art. 4 II lit. b =
Section 92 BetrVG (manpower planning)




Section 92 a BetrVG (securing employment)

EU: Art. 4 II lit. c=
Section 90 BetrVG 

(information and consultation rights on structuring, organisation and 

design  of jobs, operations and the working environment); 

Section 111 BetrVG (alterations)

Information rights are covering economic situation of the undertaking, change in working organisations and employment affairs. 

Some oft these information only has to be given to a economic committee (“Wirtschaftsausschuss”) , which is not a “real workers’ representation” but an “assistant body” of the (German) works council and which only has to be set up in companies with more than 100 permanent employees (in contrast to art. 3 I EU directive on information and consultation).
2.8 The contents and the situations for which the exercise of consultation rights is foreseen

Consultation is needed and required if it is about structuring, organization and design of jobs, operations and the working environment 

Section 90 WCA defines information and consultation rights

(1) The employer shall inform the works council in due time of any plans concerning

1. the construction, alteration or extension of works, offices and other premises belonging to

the establishment;

2. technical plants

3. working procedures and operations or

4. jobs

and submit the necessary documents.

(2) The employer shall consult the works council in good time on the action envisaged and its effects on the employees, taking particular account of its impact on the nature of their work and the resultant demands on the employees so that suggestions and objections on the part of the works council can be taken into account in the plans. In their consultations, the employer and the works council shall bear in mind the established findings of ergonomics relating to the tailoring of jobs to meet human requirements.

2.9 The procedures and the phases for the exercise of information and consultation rights

Section 91 WCA explains the right of co-determination: “Where a special burden is imposed on the employees as a result of changes in jobs, operations or the working environment that are in obvious contradiction to the established findings of ergonomics relating to the tailoring of jobs to meet human requirements, the works council may request appropriate action to obviate, relieve or compensate for the additional stress thus imposed.”

If there is no agreement reached the same section indicates the next step: “the matter shall be decided by the conciliation committee. The award of the conciliation committee shall take the place of an agreement between the employer and the works council.”

Limitations within information and consultation rights

One major limit to the right to information and consultation is business confidentiality. On the one hand, the employees’ representatives and the experts who assist them may be forbidden to reveal to third parties the information, which has been provided to them in confidence. On the other hand, an employer may not be obliged to communicate information where it might seriously harm the functioning of the undertaking, to the extent that it can argue that there are objective criteria for its action and that it is a specific situation as envisaged by the laws of the Member States. To avoid abuse certain rules are set up to maintain business.

In Germany the obligation of confidentiality concerns the members and the substitutes of the works council. However, the obligation of secrecy does not apply among the members of bodies representing employees (article 79 BetrVG/WCA).

2.10 Strengths, weakness, problems and critical aspects regarding information and consultation rights before the introduction of Eu Directive 2002/14

The negotiation of the WC regarding agreements do not tackle matters of collective bargaining, which leads nowadays more and more to conflict with trade union in. While WCs represent the whole of the employees of the establishment and because they are normally quite well informed about for example the financial situation of the establishment they are willing to compromise wage and other agreements for the sake of keeping workplaces. Trade union on the other hand are keen on keeping achieved standards. Another weak point is the coverage of institutionalized rights, see below. 

An unsolved question, which appeared recently, is related to the EU legislation, which obliges employers to exercise information and consultation.. From a German point of view it is not clear whether or not this should be done vis-à-vis the whole of the workforce in case there is no works council (as this is the workers representation body) to inform and to consultant.

Recently unsolved is also the problem if the EU-duties of information and consultation by the employer have to be fulfilled the employees in its entirety, if a works council doesn’t existe.

2.11 Presence/absence of observatories on information and consultation rights

Considering the fact that more than the half of the German workforce does not have any representation at the workplace, there is a certain absence of observatories on information and consultation rights. If there is no Workers Council installed, or any kind of formalised institution or dialog between management and employees, there is no observation of information and consultation. Those granted information and consultation rights require a kind of vis-à-vis to be observed and implemented. To a certain degree the Works Constitution Act provides enabling rights for the installation of appropriate institutions. Besides this legal framework there is no other institution who takes care of the implementation of information and consultation rights.
3. The-Non-Transposition of the Directive

3.1. No way for the transposition 

As described there was no transposition of the EU-Directive. But there are at least some ideas and remarks for improvement of the German legislation. Regarding to the method of transposition of the Directive into the national legislation, it is easy to explain. Method means way; but their was no common way to implement the Directive into national legislation. As described, the national legislation was considered as sufficient. This is why there is no process of transposition.

3.2 The position of the trade union organisations, of the employers’ organisation, of the political parties and of the government

The only major actor with a certain interest in transposing the EU-Directive were trade unions. According to the DGB in many respects the current existing rules and regulations on information are effective, but not in every respect. Deficits are existing because German participation rights of workers’ representatives are not as global to the of participation as they are described in art. 4 II of the EU directive  on information and consultation (2002/14/EG). Especially art. 4 II lit. a (but also art. 4 II c). Some oft these information only has to be given to a economic committee (“Wirtschaftsausschuss”), which is not a “real workers’ representation” but an “assistant body” of the (German) works council and which only has to be set up in companies with more than 100 permanent employees (in contrast to art. 3 I EU directive on information and consultation).
Another point to be considered by transfering the EU directive on information and consultation into (German) national law is that the legislator has to enlarge the scope of section of 106 BetrVG also to smaller companies or to revise section 80II WCA(= general provision of information in the German “Works Constitution Act”) with the EU-guideline- next concerning the matters of (finance) information and consultation.
Moreover a legal clarification is wished in the “Works Constitution Act” respective in the “labour court law” that an injunction is legally permitted in order to protect the information and consultation rights. This is especially in the case of sections 92, 92 a and 111 BetrVG, as well as in a procedure concerning section 23 III BetrVG, where for the workers’ representatives in the civil service for whom a special law (“Personalvertretungsrecht”) with minor rights is existing.
According to section 1 of the “Works Constitution Act” works councils shall be elected in all companies (“Betriebe”) that normally have five or more permanent employees but even in smaller and medium-sized companies (according to art. 3 I EU directive with more than 20 permanent employees) employees don’t make use of the right to set up works council.
3.3 Role of the social partners in the process of transposition

Considering trade unions, please follow 3.2. Confederation of German Employers' Associations (BDA) represents the interests of German employers in the social policy field. It is thus the spokesman of German employers in this field vis-à-vis the Government, Parliament, trade unions, the public and international organisations. BDA has an influence on policy-makers. BDA also represents employers in the self-administration bodies at the federal level of the social security systems and sends honorary judges to the Federal Labour Court and the Federal Social Security Board. The BDA also is the representative body of German employers on an international level, especially with regards to the European Union and international organisations, but there was no recognizable engagement regarding the EU-Directive.  
3.4 The choices made by the social partners regarding the aspects that the Directive remits to the national legislators

No action was taken. 

3.5 The impact of the Directive on the previous regulation (having a legislative or a collectively-agreed nature)

No impact, maybe some discussion. 

3.6 The impact of the Directive on the relations between the social partners and on the system of industrial relations

No impact.

4. Anything new? Is there a new framework of information and consultation rights? 

4.1 Upgrading Information and Consultation Rights in Germany?

The question if there were significant changes introduced by the transposition of EU Directive 2002/14 is deniable. Neither at legislative, collectively-agreed, nor at social dialogue level was a change to perceive. This is why the social partners won’t use them. The perspective for increasing or decreasing  information and consultation rights will depend on the way to use the already existing legal framework.  

4.2 Other issues: Keeping the Path

If we consider the discussion on information and consultation rights, we may state a certain tendency to keep achieved standards. Even if declining, in specific industries there is still a high amount of organized labour and representation. Not directly linked with information and consultation, but a significant for German labour relations is the recent decision of the Federal Labour Court (Bundesarbeitsgericht = BAG). The decision stresses the dual nature of representation of interest.

The Federal Labour Court allows industrial action if it is about restructuring. This is new and the future will show how far this will reach. The potentiality of this decision is high. On the contrary to some attempts of the employers association the federal court strengthened the trade unions. The Federal Labour Court permitted unions to reach agreements on plant level. On April 24th, 2007 the Federal Labour Court (BAG) in Erfurt stated: Collective agreements negotiated by unions have priority before works council agreements.
The core of the decision was dealing with the issue whether the peace clause as laid down in the Works Constitution Act basically applies during restructuring or whether the freedom of association including the right to strike applies. This Court decision brings the collective labour law in Germany closer to the European normality (see report in the EWC News 2/2007).

5. Different Conclusions: More Participation is needed

Information and consultation as fundamental rights to participate.

As explained there was no transposition of the EU-Directive and no real discussion about it. The question of information and consultation is legally regulated and seems to be fine. On the one hand, we do have a certain continuity of German labour relations, on the other hand we are facing more and other tendencies; decentralisation, flexibilisation and declining memberships. For further development of industrial democracy, especially for small and medium enterprises, it would be a great chance to increase participation. This is especially true for the other half of all employees where no represent-tation at the workplace exists. Transposition of the Directive would be an improvement for them. And of course, any real discourse on enlarging participation within the workforce would be a step forward into a social society.  At the moment, it doesn’t seem to be realistic. The political debate in Germany concentrates on minimum wage, keeping flexibility for the companies, reforms of the supervisory board. Labour related political forces, neither SPD nor Linkspartei, do not have a specific agenda to raise more participation of workers on the political agenda.

Five theses on the impact of the EU Directive on German labour relations:

EU – Directive tackles hot spots of a rushing economy

Due to the fact that information and consultation is becoming vital for employees in case of restructuring of the company,  the EU-Directive is providing an important field of action. Restructuring is a permanent accompaniment of almost every undertaking, raises fears among employees and increases uncertainty. 

Restructuring demands participation

Dismissals and new schemes of work organisation effect the life of workers. To shape participation and to decrease uncertainties during and afterwards restructuring a high degree of participation is needed. 

German legislation covers big parts of the industries but is lacking others 

German legislation principally covers the whole economy. Within traditional industries – car-manufacturing, chemical industry, energy but also public services – a certain degree of participation is achieved and the law is enforced. But there are big white spots regarding the implementation of information and consultation rights. SMEs and the service sector do have almost no mechanism for integrating workers on decisions regarding their work.

Participation requires information, access and qualification

To the concepts and tradition of German labour relations, participation is essential to a democratic society. To put the concept into practice, information, access and qualification of workers representatives is essential. To make guaranteed rights work in practice.

Trade unions are outside of SME

There is a big gap between trade unions and small and medium enterprises and their employees. For appropriate employees representation and participation there should be a mechanism which guarantees information even if there exists no legal body of representation.     
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